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UNI TED STATES DI STRI CT COURT
VESTERN DI STRI CT OF WASHI NGTON
AT SEATTLE

I N RE: PHENYLPROPANOLAM NE
(PPA) PRODUCTS LI ABILITY
LI Tl GATI ON, MDL NO. 1407

ORDER GRANTI NG
PLAI NTIFF'S MOTI ON TO
Thi s document rel ates to: RENMAND

Roberts v. Bayer Corp., et
al ., No. C03-847

THI S MATTER cones before the Court on the notion of
plaintiff Leroy Roberts, on behalf of his brother, M chael
Roberts (“plaintiff”), to remand the case to state court in
M ssi ssippi. Having reviewed the papers filed in support of and
in opposition to this notion, the Court rules as foll ows:

Plaintiff’s conplaint alleges that M chael Roberts suffered
a fatal stroke after consum ng a PPA-containing product sold to
himby Mrris Gl of Mssissippi, Inc. d/b/a/ Shell Food Mart
(“Shell”), a M ssissippi conpany. |If Shell is properly joined,
the conplete diversity of citizenship necessary for federal
jurisdiction would be | acking. Defendants renoved this action
alleging that plaintiff fraudulently joined Shell solely to
defeat diversity. Plaintiff noved to remand to state court.

This case been transferred to this Court as part of nulti-
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district litigation (“MDL") No. 1407.
The renoving party has the burden of proving that renoval

was proper and that this Court has jurisdiction. See, e.q., Gaus

v. Mles, Inc., 980 F.2d 564, 566 (9'" Gir. 1992).! Joinder of a

non-di verse party is deened fraudulent “if the plaintiff fails to
state a cause of action against a resident defendant, and the
failure is obvious according to the settled rules of the state.”

Morris v. Princess Cruises, Inc., 236 F.3d 1061, 1067-68 (9t

Cir. 2001) (internal citation and quotation omtted). The Court
therefore | ooks to the settled rules of M ssissippi to determ ne
if plaintiff has stated a cause of action against Shell.

Under M ssissippi law, to state a claimfor negligence or
products liability, plaintiff nust show that Shell knew or should
have known about the dangers of PPA during the relevant tine

period. See Mss. Code Ann. 8§ 11-1-63; see also Louis v. Weth-

Ayerst Pharm, Inc., No. 5:00CV102LN, slip op. at 5-9 (S.D. M ss.

Sep. 25, 2000).

Plaintiff alleges that Shell sold himthe PPA-containing
product over six nmonths after the FDA i ssued a public health
advi sory enunerating the risks associated with PPA.  Defendants

have not refuted this allegation or provided any evidence to

'As an MDL court sitting in the Ninth Circuit, this court
applies the Ninth Crcuit’s fraudul ent joinder standards to the

nmotion to remand. See, e.qg., Inre Diet Drugs Prods. Liab.
Litig., 220 F. Supp. 2d 414, 423 (E.D. Pa. 2002); see also

Menowitz v. Brown, 991 F.2d 36, 40-41 (2d Gr. 1993).
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counter plaintiff’s claimthat the timng of the advisory is
evi dence that Shell knew or shoul d have known of the dangers of
PPA when it sold himthe PPA-containing product. The Court
therefore finds that plaintiff’s conplaint states a cause of
action against Shell, and therefore Shell was not fraudul ently
j Oi ned.

For the foregoing reasons, the Court finds that conplete
di versity does not exist. The Court GRANTS plaintiff’s notion to
remand this case to state court and ORDERS that this case be
remanded to the circuit court of Marion County, M ssissippi,
where it was previously assigned Gvil Action No. 2002-0288.

DATED at Seattle, Washington this 18th day of My, 2004.

s/ Barbara Jacobs Rothstein
BARBARA JACOBS ROTHSTEI N
UNI TED STATES DI STRI CT JUDGE
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